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Erroneous payments of basic pay should 
not be included in the computation of a 
service member's retired pay base for 
purposes of computing his retired pay 
entitlement under 10 U.S.C. 1407. 
Although that statute provides that 
retired pay base will be computed on 
basic pay "received" over a period of 
months of active duty, that is construed 
to mean only basic pay the member was 
legally entitled to receive. 

A service member's retired pay base, 
upon which his retire6 pay is com- 
puted, is an average of basic pay he 
"received" on active d u t y  over a 
period of months. Reductions in the 
basic pay received because of forfei- 
tures and demotions must be included 
in corn~~~ting the pay "received" to 
determine the retired pay base. 

A period of unauthorized absence,for 
which a service member forfeits pay, 
generally should not be included in com- 
puting the rr:ernber's retired pay base 
unless such periDd may also be incldded 
in the member's years of service and  thus 
the percentage nultiplier ( 2 - i l . 2  prcent 
per year) used in computing retired pay. 

Cost-of-living adjustments to military 
retired pay under IO U.S.C. 1401a(b) 
which are based on the periodic cost-of- 
living adjustments made in Civil Service 
annuities also ap;?ly to military retired 
pay computed on the new retired pay base 
system provided ,For by 10 Y , S . C .  1 4 0 7 .  

Partial cost-of-living adjustments under 
10 U.S.C. 1 4 0 1 a ( c )  and (d) made in 
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military retired pay when the member 
first becomes entitled to retired pay 
should be applied to military retired pay 
based on averaging of pay received under 
10 U . S . C .  1407  as long as it is reason- 
ably possible to do so .  The partial 
cost-of-living adjustment provisions were 
enacted to apply to retired pay computed 
under the old system in which retired pay 
is based on a single specific rate of 
basic pay; however, there is no indica- 
tion of legislative intent that they 
should not also be applied to retired pay 
computed under the new retired pay base 
system. 

6. The provisions of 10 U.S.C. 1401a(e), 
applicable to computation of retired 
pay, allow the use of basic pay rates in 
effect on the day before the effective 
date of the rates of basic pay on which 
the member's retired pay would otherwise 
be based plus appropriate cost-of-living 
increases. This provision was enacted at 
a time when retired pay  was computed only 
under the old system where it is based on 
a single specific rate of basic pay. 
However, there is no indication of legis- 
lative intent that it should not also 
apply to the new system of basing retired 
pay on average of pay received over a 
period of months. Therefore, as long as 
it may reasonably be applied under the 
new system, it should be applied when 
advantageous to the retired member. 

This action is in response to a request for decision 
from the Accounting and Finance Officer, Headquarters Air 
Force Accounting and Finance Center, Denver, Colorado, on 
several questions regarding the proper method of computing 
retired pay using the retired pay base required by the new 
provisions of 10 U.S.C. 1407.  Particular reference is made 
to the proper retired pay entitlement of Airman First 
Class Edward H, Gallaher, U S A F ,  Retired. This matter has 
been assigned s u b i n i s s i o n  number DO-AF-1332 by the Department 
of Defense Military Pay and Allowance Committee, 
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Backaround 

Airman Gallaher entered active duty in the Air Force as 
a staff sergeant ( E - 5 )  on November 2 1 ,  1980. On January 20, 
1981, he was demoted to Airman First Class ( E - 3 ) .  On 
April 20, 1981,  he was relieved from active duty in 
grade E-3 and placed on the Temporary Disability Retired 
List under the provisions of 10 U.S.C. 1202, with a disabi- 
lity rating of 50 percent. At the time of his placement on 
that list, he was credited with a total of 5 months of 
active service. His retired pay is to be computed under 
10 U . S . C .  1401,  Formula number 2. 

Under 10 U . S . C .  1401,  if Airman Gallaher had entered 
active duty o n  or before September 7 ,  1980,  his retired pay 
would have been computed based on 50 percent of the rate of 
the monthly basic pay of an E - 3 ,  the pay to which he was 
entitled on the day before he was placed on the Temporary 
Disability Retired List. However, because he entered active 
duty after September 7 ,  1980,  his retired pay is to be com- 
puted based o n  50 perce:r,t of his retired pay base estab- 
lished under the new provisions of 10 U.S.C. 1407 .  Section 
1 4 0 7  was added, and various other retirement computation 
statutes were amended, in 1980 to authorize a new method of 
computing retired pay for rnerzbers of the uniformed services 
by basing s u c h  pay on s. percentage of a retired pay base. 
The retired pay base is the average basic pay the member 
received over 36 months, or in certain cases a lesser period 
of time. See Pub. Law 96-342,  sec. 813 ,  94 Stat. 1100-1110.  

Under 10 U.S .C .  1407(S)(l)(B), the retired pay base for 
a member such as Airmar. G a l l a h e r  who retired under 
10 U . S . C .  1 2 0 2  with less than 36 nonths' active duty is 
established by totaling the mount of basic pay he received 
while on active duty and dividing it by the nlimber of months 
(including any f r a c t i o n  thereofj, which  t h e  member served on 
active duty. in Airman Galiaher's case, such a computation 
method permitted him to include t h e  pay h e  received as a 
S t a f f  Sergeant ( E - 5 )  for p a r t  of the computation period. As 
a result, his retired pay rate was higher than it would have 
been had he retired prior to t h e  change in method of compu- 
tation since under the old method his retired pay would have 
been corn;?Kted based  s o l e l y  OR the pay of the grade he held 
at the time of retirement ( E - 3 ) .  
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Effect of Erroneous Basic Pay Payments 

Because' 10 U.S.C. 1407 provides for the use of the 
total amount of basic pay which the member "received", in 
computing the retired pay base, the finance officer ques- 
tions whether an otherwise erroneous payment of basic pay 
the member "received" should be included. we hold that a 
member should not be credited with erroneous payments of 
basic pay for purpose of computing his retired pay base. 

Section 1407 of title 10, United States Code, provides 
in part: 

"(a)(l) The retired pay or retainer pay 
of any person who first became a member of a 
uniformed service after September 7, 1980, is 
determined using the monthly retired pay base 
or monthly retainer pay base computed under 
this section. * * * 

(b) (1) In the case of a member who is 
retired under section 1201 or 1202  of this 
title, the monthly retired pay base is-- 

" ( A )  one thirty-sixth of the total 
amount of monthly basic pay which the men- 
ber received f o r  any 36 months (whether or 
not consecutive) of active duty as a mem- 
ber of a uniformed service; or 

"(B) in the case of a member who 
served on active duty for less than 
36 months, the amount equal to the total 
amount of basic pay which the member 
received during the period he served on 
active duty * * * divided by the number 
of months (including any fraction there- 
of) which he served on active duty." 

As indicated, for computing the retired pay of service 
members who began their military careers on or prior to 
September 7, 1980,  the monthly rate of basic pay to which 
they were entitled on the date of retirement generally is 
used. For those who began their military careers after 
September 7, 1980,  the method was changed to use an average 
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of t h e  mon th ly  basic p a y  “ r e c e i v e d “  for  t h e  h i g h  36 months  
t h e  member s e r v e d  or i n  t h e  case of a member whose p e r i o d  of 
s e r v i c e  is less t h a n  36 months ,  t h e  a v e r a g e  is based on  t h e  
basic pay  h e  “ r e c e i v e d ”  f o r  t h e  p e r i o d  a c t u a l l y  s e r v e d .  
T h i s  is somewhat s i m i l a r  t o  t h e  h i g h - t h r e e  a v e r a g e  used  i n  
comput ing  a n n u i t i e s  u n d e r  t h e  C i v i l  S e r v i c e  r e t i r e m e n t  
sys t em.  Cf .  5 U.S.C. 8331,  d e f i n i t i o n  ( 4 ) .  - 

N o  specif ic  e x p l a n a t i o n  is  g i v e n  i n  t h e  House  and  
S e n a t e  reports r e g a r d i n g  t h e  u s e  of t h e  word “ r e c e i v e d ”  as 
it re la tes  t o  r e t i r e d  pay  b a s e  c o m p u t a t i o n s .  However, w e  d o  
not t h i n k  t h a t  C o n g r e s s  i n t e n d e d  t h a t  e r r o n e o u s  amounts  of 
basic pay  r e c e i v e d  would be  i n c l u d e d  i n  t h e  c o m p u t a t i o n .  I t  
is o u r  v iew t h a t  t h e  i n t e n t i o n  i n  e n a c t i n g  10 U.S .C .  1 4 0 7  is 
to  change  from t h e  use o f  t h e  basic  pay  r a t e  i n  e f f e c t  a t  
r e t i r e m e n t  to  an  a v e r a g e  o f  t h e  basic  pay t h e  m e m b ,  ar was 
l e g a l l y  e n t i t l e d  t o  r e c e i v e  d u r i n g  t h e  36 inonths or lesser 
p e r i o d ,  as a p p l i c a b l e .  A c c o r d i n g l y ,  on ly  amounts which t h e  
member was l e g a l l y  e n t i t l e d  to  r e c e i v e  s h o u l d  b e  i n c l u d e d  i n  
t h e  computation o f  t h e  r e t i r ed  pay b a s e .  

E f f e c t  o f  U n a u t h o r i z e d  Absences,  F o r f e i t u r e s  and 
D e m o t i o n s  

The q u e s t i o n  is a s k e d  w h e t h e r  a s e r v i c e  inember’s 
r e t i r e d  pay b a s e  is a f f e c t e d  by s u c h  t h i n g s  a s  u n a u t h o r i z e d  
a b s e n c e s ,  f o r f e i t u r e s  or d e m o t i o n s  which r e s u l t  i n  t h e  mem- 
b e r  r e c e i v i n g  l e s s  bas i c  p a y .  I n  cases of f o r f e i t u r e s  and 
d e m o t i o n s  t h e  r e d u c t i o n s  m u s t  be  t a k e n  i n t o  a c c o u n t ,  b u t  i n  
cases o f  a b s e n c e s  t h e  r e d u c t i o n  i n  pay r e c e i v e d  would n o t  
a f f e c t  t h e  r e t i r ed  pay  b a s e  u n l e s s  t h e  p e r i o d  of  a b s e n c e  is 
i n c l u d a b l e  f o r  r e t i r e d  pay  c o m p u t a t i o n .  

A member s e r v i n g  o n  a c t i v e  d u t y  is e n t i t l e d  t o  t h e  
basic  pay  a u t h o r i z e d  u n d e r  37 U . S . C .  203  and 1 0 0 9 ,  a t  t h e  
ra te  appl icable  t o  h i s  g r a d e  a n d  y e a r s  of service a t  any  one  
t i m e .  37 U.S.C. 2 0 4 .  A d e m o t i o n ,  l i k e  a p romot ion ,  e n t i -  
t l e s  t h e  member t o  a new r a t e  of b a s i c  pay  which m u s t  be 
t a k e n  i n t o  account when a member‘s  t o t a l  ainount of bas ic  pay 
is computed f o r  r e t i r e d  pay  base p u r p o s e s .  L i k e w i s e ,  d imin-  
i s h m e n t s  of pay a member r e c e i v e s  a s  a r e su l t  of f o r f e i t u r e s  
imposed unde r  t h e  Uniform Code of M i l i t a r y  J u s t i c e ,  
10 U.S.C. 801-940 ,  s h o u l d  a l s o  be t a k e n  i n t o  a c c o u n t  i n  
e s t a b l i s h i n g  a member’s t o t a l  a m o u n t  o f  b a s i c  pay for 
r e t i r e d  pay  b a s e  p u r p o s e s .  Such  a f o r f e i t u r e  of pay is  a 
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lawfully imposed reduction in the member's pay for the 
period covered by the penalty. Thus, the reduced pay 
becomes the basic pay which he received during that period. 

As to unauthorized absences, under 37 U.S.C. 503 a 
member forfeits all pay for periods he is absent without 
leave unless the absence is excused as unavoidable. 
Enlisted members are generally required to make up lost time 
due to unauthorized absences to complete the term for which 
they were enlisted. 10 U.S.C. 972. Although there may be 
exceptions, generally members do not receive pay for periods 
of lost time nor are such periods generally creditable for 
percentage multiplier purposes in computing retired pay. 
See, for example, 39 Comp. Gen. 844 ( 1 9 6 0 ) .  In cases where 
lost time may not be included in the member's retired pay 
multiplier computation, it should not be included in the 
retired pay base computation. 

We note that unauthorized absence and resulting lost 
time was apparently not a factor in Aiman Gallaher's case. 
Should a case arise which does not clearly fall within the 
general explanation above, it should be submitted here for  
decision on its particular facts. 

Cost-of-Livina A d ?  ustments 

The question also is asked, how cost-of-living adjust- 
ments under 10 U.S.C. 1401a are to be applied to retired pay 
which is computed based on a retired pay base under 
10 U . S . C .  1407. We find that the cost-of-living adjustments 
authorized by 10 U.S.C. 1401a(b), (c), and (d) apply. 

The basic provisions of 10 U.S.C.  1401a were enacted 
several years prior to the enactment of Public Law 96-342, 
which added 10 U.S.C. 1407, establishing the retired pay 
base system. A s  a result they were worded to be compatible 
with the system of computing retired pay on a specific 
single basic pay rate, the only system then in existence. 
The question now is whether and how do the provisions of 
10 U.S.C. 1401a apply to retired pay computed on the new 
retired pay base. 

Subsection (b) of 10 U.S.C.  140la provides: 
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" ( b )  Each t i m e  t h a t  an  i n c r e a s e  is made 
u n d e r  s e c t i o n  8340(b) of t i t l e  5 i n  a n n u i t i e s  
p a i d  unde r  s u b c h a p t e r  I11 o f  c h a p t e r  8 3  of 
s u c h  t i t l e ,  t h e  S e c r e t a r y  of Defense  s h a l l  a t  
t h e  same t i m e  i n c r e a s e  t h e  r e t i r e d  and  
re ta iner  pay of members and f o r m e r  members of 
t h e  armed f o r c e s  by t h e  same p e r c e n t  a s  t h e  
p e r c e n t a g e  by which  a n n u i t i e s  are  i n c r e a s e d  
unde r  s u c h  s ec t  i o n .  'I 

Under these  p r o v i s i o n s  e a c h  t i m e  C i v i l  S e r v i c e  a n n u i -  
t i es  a re  i n c r e a s e d  u n d e r  5 U.S .C .  8 3 4 0 ( b )  based o n  i n c r e a s e s  
i n  t h e  Consumer Price I n d e x ,  t h e  S e c r e t a r y  of Defense  is t o  
i n c r e a s e  r e t i r e d  and r e t a ine r  pay by t h e  same p e r c e n t a g e  as 
t h e  C i v i l  S e r v i c e  a n n u i t i e s  a re  i n c r e a s e d .  The l a n g u a g e  of 
t h i s  p r o v i s i o n  c a n  b e  a p p l i e d  w i t h o u t  c o m p l i c a t i o n  t o  
re t i red  pay computed on  a r e t i r e d  pay base.  
n o t h i n g  i n  t h e  l a n g u a g e  o f  10 U . S . C .  1407 o r  i t s  l e g i s l a t i v e  
h i s t o r y  t o  i n d i c a t e  t h a t  t h e  c o s t - o f - l i v i n g  i n c r e a s e s  
a u t h o r i z e d  by s e c t i o n  1 4 0 1 a ( b )  were n o t  meant t o  a p p l y  t o  
r e t i r e d  pay  computed o n  a re t i red  pay  base. T h e r e f o r e ,  w e  
f i n d  t h a t  these p r o v i s i o n s  a p p l y  t o  r e t i r e d  pay computed o n  
a r e t i r e d  pay b a s e  u n d e r  10  U.S.C. 1 4 0 7  j u s t  a s  t h e y  a p p l y  
t o  r e t i r e d  pay computed based  o n  t h e  r a t e  of bas i c  pay  t o  
which t h e  member was e n t i t l e d  on  t h e  d a y  b e f o r e  r e t i r e m e n t .  

S u b s e c t i o n s  ( e )  and ( d )  of 10 U.S.C. 1401a p r o v i d e s :  

a member o r  f o r m e r  member o f  a n  armed f o r c e  
becomes e n t i t l e d  t o  r e t i r e d  pay  or  r e t a i n e r  
pay  based  on  r a t e s  of month ly  b a s i c  pay  
p r e s c r i b e d  by s e c t i o n  203 of t i t l e  37 that 
became e f f e c t i v e  a f t e r  t h e  l a s t  d a y  of t h e  
month of t h e  base i n d e x ,  h i s  r e t i r e d  pay o r  
r e t a i n e r  pay  s h a l l  be i n c r e a s e d  o n  t h e  e f f e c -  
t i v e  d a t e  of t h e  n e x t  a d j u s t m e n t  of r e t i r e d  
p a y  and r e t a i n e r  pay unde r  s u b s e c t i o n  ( b )  
o n l y  by t h e  p e r c e n t  ( a d j u s t e d  t o  t h e  nearest 
o n e - t e n t h  of 1 p e r c e n t )  t h a t  t h e  new b a s e  
i n d e x  exceeds t h e  i n d e x  for t h e  c a l e n d a r  
month i m m e d i a t e l y  b e f o r e  t h a t  i n  which t h e  
r a t e s  of mon th ly  bas i c  pay o n  w h i c h  h i s  
r e t i r e d  pay or r e t 3 i n e r  pay is  b a s e d  became 
e f f e c t i v e .  

A l s o ,  we f i n d  

" ( c )  N o t w i t h s t a n d i n g  s u b s e c t i o n  (b), i f  
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" ( a )  I'f a member or f o r m e r  member of a n  
armed f o r c e  becomes e n t i t l e d  t o  r e t i r e d  pay  
or r e t a i n e r  p a y  o n  or  a f t e r  t h e  e f f e c t i v e  
d a t e  o f  a n  a d j u s t m e n t  o f  r e t i r e d  pay  and 
r e t a i n e r  pay  u n d e r  s u b s e c t i o n  ( b )  b u t  b e f o r e  
t h e  e f f e c t i v e  d a t e  of t h e  n e x t  i n c r e a s e  i n  
t h e  r a t e s  o f  m o n t h l y  b a s i c  pay  p r e s c r i b e d  by 
s e c t i o n  2 0 3  o f  t i t l e  3 7 ,  h i s  r e t i r e d  pay  or  
r e t a i n e r  pay  s h a l l  be i n c r e a s e d ,  e f f e c t i v e  o n  
t h e  d a t e  h e  becomes e n t i t l e d  t o  t h a t  pay ,  by 
t h e  p e r c e n t  ( a d j u s t e d  t o  t h e  n e a r e s t  one- 
t e n t h  o f  1 percent) t h a t  t h e  b a s e  i n d e x  
e x c e e d s  t h e  i n d e x  for  t h e  c a l e n d a r  month 
immedia t e ly  b e f o r e  t h a t  i n  which t h e  rates of 
mon th ly  bas i c  pay on which h i s  r e t i r e d  pay  o r  
r e t a i n e r  pay  is  b a s e d  became e f f e c t i v e . "  

Under  s e c t i o n  1 4 0 1 a ( c )  o n l y  a p a r t i a l  c o s t - o f - l i v i n g  
i n c r e a s e  i n  r e t i r e d  p a y  i s  g r a n t e d  when a member f i r s t  
becomes e n t i t l e d  t o  r e t i r e d  p a y  " b a s e d  o n  r a t e s  o f  m o n t h l y  
bas ic  pay"  t h a t  became e f f e c t i v e  a f t e r  t h e  l a s t  d a y  of t h e  
month o f  t h e  base i n d e x  used  i n  comput ing  t h e  c o s t - o f - l i v i n g  
i n c r e a s e  u n d e r  10 U . S . C .  1 4 0 1 a ( b ) .  T h e  p a r t i a l  i n c r e a s e  is 
to  be b a s e d  o n  t h e  p e r c e n t  t h a t  t h e  new b a s e  i n d e x  e x c e e d s  
t h e  i n d e x  for  t h e  c a l e r . d a r  month i m m e d i a t e l y  b e f o r e  t h a t  i n  
which  t h e  " r a t e s  of mon th ly  b a s i c  p a y  o n  which h i s  r e t i r e d  
pay"  is based became e f f e c t i v e .  

Under s e c t i o n  1 4 0 1 a ( d )  a p a r t i a l  c o s t - o f - l i v i n g  
i n c r e a s e  is g r a n t e d  when a xember becomes e n t i t l e d  t o  
r e t i r e d  pay  o n  o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  a c o s t - o f -  
l i v i n g  i n c r e a s e  u n d e r  1 0  U.S.C. 1 4 0 1 a ( b )  b u t  b e f o r e  t h e  
e f f e c t i v e  da te  of t h e  n e x t  i n c r e a s e  i n  mon th ly  bas i c  pay .  
The p a r t i a l  i n c r e a s e  i s  t h e  p e r c e n t  t h a t  t h e  b a s e  i n d e x  
e x c e e d s  t h e  index  f o r  t h e  c a l e n d a r  month immedia t e ly  b e f o r e  
t h a t  i n  which " t h e  r a t e s  of mon th ly  b a s i c  pay o n  which h i s  
r e t i r e d  pay"  is b a s e d  became e f f e c t i v e .  

The purpose o f  s e c t i o n s  1 4 0 1 a ( c )  and ( d )  is  t o  l i m i t  
t h e  c o s t - o f - l i v i n g  i n c r e a s e  in r e t i r e d  pay  t o  t h a t  p o r t i o n  
of t h e  i n c r e a s e  which o c c a r r e d  s ince  t h e  l a s t  s t a t u t o r y  
i n c r e a s e  j n  b a s i c  pay  o n  which t h e  member's r e t i r e d  p a y  is 
b a s e d .  B-166335,  J u n e  4, 1 9 6 9 .  T h a t  is ,  unde r  s e c t i o n  
1 4 0 1 a ( c ) ,  i f  h e  r e t i r e s  a f t e r  a b a s i c  pay  i n c r e a s e  b u t  
b e f o r e  t h e  n e x t  r e t i r e d  pay  c o s t - o f - l i v i n g  i n c r e a s e ,  h e  
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r e c e i v e s  o n l y  a p a r t i a l  i n c r e a s e  when t h e  n e x t  c o s t - o f -  
l i v i n g  i n c r e a s e  occurs r a t h e r  t h a n  t h e  f u l l  increase. Under 
s e c t i o n  1 4 0 1 a ( d ) ,  i f  h e  re t i res  a f t e r  t h e  r e t i r e d  pay  cost- 
o f - l i v i n g  i n c r e a s e  b u t  b e f o r e  t h e ' n e x t  b a s i c  pay  i n c r e a s e ,  
he r e c e i v e s  a n  immediate p a r t i a l  c o s t - o f - l i v i n g  i n c r e a s e  
r a t h e r  t h a n  EO i n c r e a s e  u n t i l  t h e  n e x t  c o s t - o f - l i v i n g  
i n c r e a s e .  

The l a n g u a g e  of s e c t i o n s  1 4 0 1 a ( c )  and ( a )  was d e s i g n e d  
for t h e  s y s t e m  of b a s i n g  r e t i r e d  pay o n  a s i n g l e  s p e c i f i c  
bas i c  pay  r a t e  r a t h e r  t h a n  r e t i r e d  pay  based  on t h e  new 
r e t i r e d  pay  base w h i c h  is  a n  a v e r a g e  o f  pay r e c e i v e d  and  may 
i n c l u d e  numerous d i f f e r e n t  sets O E  b a s i c  pay ra tes .  How- 
e v e r ,  w e  f i n d  no i n t e n t  i n  t h e  e n a c t m e n t  o f  t h e  r e t i r e d  pay  
base s y s t e m  t o  r e p e a l  o r  e l i m i n a t e  t h e  p a r t i a l  i n c r e a s e s  
u n d e r  sec t ions  1401a(c)  and ( d ) .  F u r t h e r ,  t h o s e  s e c t i o n s  
were d e s i g n e d  to app ly  i n  c o n j u n c t i o n  w i t h  t h e  p r o v i s i o n s  of 
s e c t i o n  1 4 0 1 a ( b )  which c l e a r l y  a p p l i e s  t o  re t i red  pay 
computed o n  a r e t i r e d  pay  base.  T h e r e f o r e ,  it is our  v i ew 
t h a t  s ec t ions  1 4 0 1 a ( c )  and  ( d )  s h o u l d  a l so  be a p p l i e d  t o  
r e t i r e d  pay computed on  a r e t i r e d  p a y  b a s e  i f  r e a s o n a b l y  
p o s s i b l e .  

I t  a p p e a r s  t h a t  t h e s e  p r o v i s i o n s  c a n  r e a s o n a b l y  be 
a p p l i e d  by d i s r e g a r d i n g  t h e  p r i o r  b a s i c  pay r a t e s  which were 
used  i n  d e t e r m i n i n g  t h e  r e t i r ed  pay base. I n s t e a d ,  i n  
a p p l y i n g  sec t ions  1401a(c)  and ( d )  t h e  most recent basic  pay  
ra tes  s h o u l d  be used  and  t h e  p a r t i a l  i n c r e a s e  p e r c e n t a g e  
d e t e r m i n e d  i n  t h e  same manner as  used  w i t h  r e s p e c t  t o  mem- 
b e r s  r e t i r i n g  unde r  t h e  o l d  sys t em.  T h i s  p a r t i a l  increase  
s h o u l d  t h e n  be a p p l i e d  a t  t h e  a p p r o p r i a t e  t i m e  ( d e p e n d i n g  
upon w h e t h e r  ( c )  or  ( d )  a p p l i e s )  to  t h e  member 's  a c t u a l  
r e t i r e d  pay base. 

"Saved Pav" Rates 

The s u b m i s s i o n  a l s o  a s k s  w h e t h e r  t h e  so-called " s a v e d  
pay  r a t e "  p r o v i s i o n s  of 10  U.S.C. 1 4 0 1 a ( e )  a p p l y  to t h e  
c o m p u t a t i o n  of r e t i r e d  pay  computed on  a re t i red  pay  base 
p r o v i d e d  f o r  by 70 U.S.C. 1407 .  

S e c t i o n  1 4 0 1 a ( e )  p r o v i d e s :  

" ( e )  N o t w i t h s t a n d i n g  s u b s e c t i o n s  ( c )  
and ( a ) ,  t h e  a d j u s t e d  r e t i r e d  pay  or r e t a i n e r  
pay of a member o r  f o r n e r  member of an  armed 
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force r e t i r e d  o n  or a f t e r  O c t o b e r  1 ,  1 9 6 7 ,  
may n o t  be  less t h a n  i t  w o u l d  have  been  had 
he  become e n t i t l e d  to  r e t i r e d  pay  or r e t a ine r  
pay  based  on t h e  same pay  g r a d e ,  y e a r s  of 
s e r v i c e  f o r  pay ,  y e a r s  of s e r v i c e  for r e t i r e d  
or r e t a i n e r  pay  p u r p o s e s ,  and p e r c e n t  o f  
d i s a b i l i t y ,  i f  any ,  on  t h e  d a y  b e f o r e  t h e  
e f f e c t i v e  d a t e  o f  t h e  r a t e s  of month ly  basic  
pay on which h i s  r e t i r ed  pay  or r e t a ine r  pay 
is based . " 
When i t  is  t o  t h e  member 's  a d v a n t a g e  i n  t h e  c o m p u t a t i o n  

of r e t i r e d  pay ,  10 U . S . C .  1 4 0 1 a ( e )  a u t h o r i z e s  t h e  u s e  of 
b a s i c  pay r a t e s  i n  e f f e c t  o n  t h e  day b e f o r e  t h e  e f f e c t i v e  
d a t e  o f  t h e  r a t e s  of mon th ly  b a s i c  pay on which t h e  member 's  
r e t i r ed  pay w o u l d  o t h e r w i s e  be b a s e d ,  p l u s  a p p r o p r i a t e  
c o s t - o f - l i ' v i n g  i n c r e a s e s .  5 3  Comp. Gen. 698 and 701  
( 1 9 7 4 ) .  T h i s  p r o v i s i o n  was d i r e c t e d  to  r e t i r e d  pay  b a s e d  on 
a s p e c i f i c  b a s i c  pay r a t e  and n o t  an  a v e r a g e  o f  basic  pay  
r e c e i v e d  o v e r  a p e r i o d  of time. However, l i k e  s e c t i o n s  
1 4 0 1 a ( c )  and ( d ) ,  w e  f i n d  n o  c l e a r  i n d i c a t i o n  t h a t  i n  enact-  
i n g  t h e  r e t i r e d  pay b a s e  s y s t e m ,  C o n g r e s s  i n t e n d e d  t h a t  sec- 
t i o n  1 4 0 1 a ( e )  wou ld  n o t  be a p p l i e d .  Thus ,  w e  f i n d  t h a t  when 
i t  is p o s s i b l e  t o  do so and it r e s u l t s  i n  a b e n e f i t  t o  t h e  
r e t i r e e ,  s e c t i o n  1 4 0 l a ( e )  s h o u l d  be a p p l i e d  t o  t h e  conpu ta -  
t i o n  of r e t . i r e d  pay based  o n  a r e t i r e d  pay  base under  
10 U . S . C .  1 4 0 7 .  I n  Airinan G a l l a h e r ' s  case,  sec t ion  1 4 0 1 a ( e )  
may he a p p l i e d  t o  allow t h e  u s e  o f  t h e  pay r a t e s  i n  e f f e c t  
immedia t e ly  p r i o r  t o  t h e  r a t e s  i n  e f f e c t  a t  t h e  time h e  
r e t i r e d .  

C o n c l u s i o n  

A s  t h e  f o r e g o i n g  r e l a t e s  t o  A i r m a n  G a l l a h e r ,  h i s  
i n i t i a l  r e t i r e d  pay base is o b t a i n e d  by t o t a l i n g  t h e  bas i c  
pay h e  was l e g a l l y  e n t i t l e d  t o  r e c e i v e  w h i l e  o n  a c t i v e  
d u t y .  T h i s  s h o u l d  r e f l e c t  t h e  change  i n  h i s  b a s i c  pay d u e  
t o  h i s  JanGary  2 0 ,  1981 demot ion .  T h a t  t o t a l  is  t o  be 
d i v i d e d  by t h e  number  of months of h i s  t o t a l  a c t i v e  d u t y  
t ime t o  a r r i v e  a t  h i s  r e t i r e d  pay  b a s e .  T h e  50  p e r c e n t  
d i s a b i l i t y  r a t i n g  s h o u l d  t h 2 n  be a p p l i e d  t o  t h e  r e t i r e d  pay 
b a s e  t o  d e t e r m i n e  h i s  i n i t i a l  r e t i r e d  pay.  However, from 
the c o m p u t a t i o a  f u r n i s h e d  u s  by t h e  A i r  F o r c e  i t  a p p e a r s  
t h a t  i t  would h e  t o  A i r m a n  G a l l a h e r ' s  a d v a n t a g e  t o  use t h e  
October 1979 pay r a t e s  ( a s  a u t h o r i z e d  by sec t ion  1 4 0 1 a ( e ) )  
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rather than the October 1980 pay rates, Therefore, his 
retired pay base should be computed using the 1979 rates, 
and a l l  applicable cost-of-living increases authorized under 
10 U.S.C. 1401a. The voucher submitted is being returned 
for  payment, if otherwise correct. 

Should the application of any of the provisions of 
subsections ( c )  through ( e )  of 10 U.S.C. 1401a to retired 
pay computed on a retired pay base be too cumbersome to 
implement or should their inplementation be otherwise 
undesirable, we suggest the services seek clarifying 
legislation. 

Comptroller General 
of the United States 
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